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Delivering Equal Treatment for Agency Workers

Summary

This briefing outlines the key issues in the Government consultation paper on the implementing the EU Temporary Agency Worker Directive in the UK which is currently underway.  It is intended to assist union representatives that are attending the series of Government consultation meetings on implementing the Directive that are currently taking place around the country.

During this consultation process, the TUC’s key policy priorities are to ensure that:

· The scope of the new legislation is wide, covering all agency workers; with steps being taken to prevent employers from using bogus self-employment arrangements in order to avoid the new rights.  

· Pay should be broadly defined to cover all forms of financial remuneration, including basic pay, bonuses, performance related pay, redundancy pay, holiday pay and maternity pay.  The only exemptions which should be permitted are occupational pensions and occupational sick pay.  

· Agency workers should be able to make comparisons with directly employed staff doing the same or similar work and with hypothetical comparators. 

· Clear and effective anti-avoidance measures must be adopted to ensure that employers are not able to use the proposed 12 week qualifying period to avoid equal treatment rights.  

· No provision should be made for the use of workplace agreements for implementing equal treatment rights for agency workers.  

· Clear and accessible new rules are adopted to ensure that agency workers benefit from the new rights immediately, without recourse to expensive and time consuming litigation.

Agency workers need equal rights

The nature of agency work is extremely insecure.  Agency workers are economically vulnerable; they have no security of tenure and can have an assignment terminated without notice, even if they have been in the same placement for several months or even years.  They bear the risks and uncertainty of labour market flexibility disproportionately and are often engaged on far worse terms and conditions, even when carrying out exactly the same work as directly employed staff.  

Some groups of worker who are often at risk of discrimination in the labour market are overrepresented amongst agency workers

Workers from ethnic minority groups are more likely to be engaged in agency work in the UK. 19% of agency workers are from ethnic minorities compared with 13% of temporary workers as a whole and just 8% of all employees (Labour Force Survey data, Summer 2006).  Research conducted for DEFRA in 2004, produced estimates of foreign national workers supplied via agencies in UK agriculture and horticulture and this estimated that 66% of such workers were foreign nationals, compared with 34% who were UK nationals.   Many migrant workers are employed through agencies or gangmasters and are at particular risk of poor treatment at the hands of contractors.  

Young workers.  According to Labour Force Survey data, agency workers are most likely to be under 30 years of age (accounting for half of all agency workers).

Key Issues

Scope of agency worker rights – who is covered?
It is vital that the scope of new agency workers rights is broadly defined to prevent avoidance tactics by unscrupulous employers and agencies.  The consultation document seeks views on which agencies should be covered and on the definition of agency workers.   It will be important that all agencies which have workers on temporary assignments but where the agency is the employer of the agency workers to be included.

The Government are also seeking views on the definition of  ‘agency worker’.  They are proposing to use the existing ‘worker’ definition used in the Employment Rights Act 1996 and the Working Time Regulations.  However, there are significant weaknesses with this definition.   Employers are able to devise ‘bogus self employment arrangements’, which fall outside of the worker definition and which deprive workers of employment rights as a result.  

The TUC believes the Government should develop a more effective definition of agency worker, which prevents abuse.  It is essential that future agency regulations use a definition for ‘agency workers’ which is broad and effective. It should cover as wide a range of agency workers as possible and be drafted in a manner which prevents employers from using contractual constructions to avoid the new legislation. 

Equal treatment for agency workers
The consultation paper seeks views on how new equal treatment rights on pay, hours and holidays will work in practice.  

Pay.    

The Government are currently proposing that pay should be defined to include basic pay plus other contractual entitlements that are directly linked to the work undertaken by the agency worker while on an assignment.  BERR/BIS suggests that this might include holiday pay, overtime pay, shift allowances, unsocial hours premiums and bonuses.  It would not however include share participation, or profit sharing schemes or company car allowances.  It would also not include non-contractual payments, including discretionary bonuses.  

The TUC is concerned that the definition of pay proposed in the consultation document is too narrow and may permit employers to reorganise remuneration packages to ensure that agency workers continue to be paid less than directly employed staff.  As a result agency workers would continue to face discrimination and employers would be encouraged to use agency work as a cheaper form of employment and to undercut the pay and conditions of their workforces.

The TUC considers that the new regulations should provide agency workers with the right to equal treatment on all forms of financial remuneration while on an assignment, including basic pay, overtime, redundancy pay, maternity pay, shift allowances, bonuses.  The only exceptions provided for should be occupational pensions and occupational sick pay (following the Government / TUC / CBI agreement of 2008).  
Holiday entitlements.  

The Government consultation document acknowledges that under the Directive agency workers are entitled to equal treatment on statutory holiday rights, and also on more generous holiday rights provided for in the contract of employment or in workplace policies and practices.  However, the Government is proposing that any additional leave entitlement above the statutory minimum should be treated as a one off payment at the end of the assignment or as part of the hourly or daily pay rate. 
This approach is problematic.  Firstly, it is reminiscent of the practice of rolled-up holiday pay which has already been rejected by the courts, albeit the judgement only applied to statutory holiday pay. Secondly, it is not consistent with the Temporary Agency Worker Directive which provides agency workers have the right to equal treatment on both holiday pay and on the right to take holiday.   Under the Government’s proposal, a full time agency worker, who works 5 days a week and who is assigned to workplaces with 35 days contractual leave might receive the equivalent of 35 days’ holiday pay but would be disadvantaged in terms of their ability to take 7 days leave (given their statutory holiday entitlement would only be 28 days).  

The TUC recognises that due to the short nature and indeterminate length of some assignments, it may be more difficult for agency workers to benefit in practice from the same holiday entitlements as directly employed staff.  However it is also essential that the new Regulations fully protect agency workers’ rights to equal treatment, including the right to take leave.    Any other approach is likely to be vulnerable to legal challenge.

Agency workers are often reluctant to request or to take significant periods of leave for fear that if they turn down the offer of work from an agency they will not be offered future assignments.  The YouGov poll carried out for the TUC in 2007 contained much anecdotal evidence of agency workers being reluctant to take leave  or turn down assignments for fear of ‘falling out’ with their agency and being denied good assignments in future as a result. 

 In order to ensure that agency workers benefit from a genuine right to equal treatment on holiday pay and to take holiday, the TUC believes that it is necessary for the UK regulations to include two safeguards. 

· It should be unlawful for agency workers to suffer detriment on the grounds that they have requested or taken holiday leave.

· Agencies and employers should be required to keep records of the amount of holiday leave taken by an agency worker in each holiday year with a view to ensuring that agency workers take at least their full complement of statutory leave each year.

Delivering equal treatment
To enforce equal treatment rights effectively, it is vital that agency workers are able to draw comparisons with the terms and conditions of directly employed staff.   The consultation paper proposes that agency workers should be able draw comparisons with a comparable directly employed worker doing broadly similar work in the same organisation.  The document also suggests that agency workers should be able to refer to existing pay scales of permanent staff, relevant collective agreements and also possibly market conditions to determine whether they have received equal treatment.  The Government however appears to have ruled out comparisons with workers in other organisations or geographical locations.   The TUC believes the government approach is broadly correct, but should be extended to give agency workers the right to draw comparisons with workers employed directly by the user employer in different locations or workplaces.

Following representations by the TUC, the Government have also recognised the need to increase the transparency of pay arrangements.   Agency workers should have a statutory right to request a written statement on equal treatment from both the agency and the employer.  Failure to respond to such a request should enable an employment tribunal to draw inferences of discrimination.

12 week qualifying period and effective anti-avoidance measures
The Directive enshrines the principle of equal treatment from day one of an assignment with a user enterprise, but it also provides for derogations from equal treatment through the use of a qualifying period, such as the 12 week period agreed as part of the CBI/TUC/BERR agreement.  In order to rely on this derogation the Government must ensure that adequate protection is provided for agency workers and that effective anti-avoidance measures are provided.  

      It is essential that effective anti-avoidance measures are in place to prevent employers from exploiting the 12 week qualifying period to deny equal treatment to agency workers.  There is concern that agencies and employers may seek to circumvent the new rights to equal treatment by redeploying agency workers on different jobs within the same undertaking; using intermittent breaks in agency worker assignments to prevent the worker from accruing sufficient service; or laying off an agency worker just before they qualify for equal treatment.  


The Directive requires national governments to adopt measures with a view to preventing the misuse of derogations contained in the Directive and the Regulations must reflect this.

The Government are considering two approaches to anti-avoidance measures.  

The first involves the use of a reference period during which any assignments carried out by agency worker would count towards the qualifying period.  

The second option involves a minimum break between assignments after which the 12 week qualifying period would recommence.  

The Government consultation favours the latter approach on the grounds that the use of a reference period would place additional burdens on employers and agencies to monitor assignments carried out by the same agency worker over a period of time.  The TUC takes the view that more agency workers may qualify for equal treatment if a reference period was used, particularly if a longer period is adopted.  
The effectiveness of either a reference period or minimum break will depend on the length of the break.  The TUC takes the view that a lengthy break is required to discourage unscrupulous behaviour by employers. 
It should be unlawful for an agency worker to be dismissed or removed from an assignment where the reason for the dismissal or reassignment is to avoid equal treatment rights.  In such cases, compensation awards should be set at a level which penalises an employer and acts as a deterrent to further breaches of the law, as opposed to simply compensating the agency worker for any loss of earnings.
The use of permanent contracts   A further derogation applies where an agency worker is employed on a permanent contract of employment with an agency and is paid between assignments.  This derogation only applies to pay.   Agency workers must still provided with equal treatment on working time and holidays. 

The consultation document seeks views on whether the derogation should be used and on the pay that agency workers should receive between assignments and suggests that agency workers should receive at least 50% of the previous pay rate.

The TUC does not support the use of this derogation.  This model of agency working would bring the advantage of agency workers being classified as employees (and qualifying for all statutory employment rights including unfair dismissal protection, statutory redundancy pay, family friendly rights).  But there is concern that agency workers could significantly lose out on pay under this derogation.  There is also concern that agencies would be keen to place agency workers to avoid paying them between assignments.  As a result there is a risk agency workers on permanent contracts could be required to accept assignments with worse terms and conditions than their normal assignments.  Paying agency workers on reduced pay between assignments may also impact negatively on agency workers rights to redundancy pay and to benefits entitlements. 

Evidence from the TUC / YouGov 2007 survey found that agency workers already feel under considerable pressure to take on unsuitable or undesirable assignments just to keep in with their agency as the following comments show:

‘I was put forward for unsuitable and poorly described roles, and made to feel that I had to accept.’

‘Having to keep in with the agency in order to keep work coming in, having to grin and bear it whilst being sent to assignment 45 miles away.’

 ‘Never being phoned again after having to turn down a job.’

 ‘If you rock the boat, you are not sacked but not called for future employment.’

‘Having to stay in with the agency – accepting jobs that you don’t really want in order to get a good job.’

‘I feel the need to keep in with the agency in order to secure future work.’

 ‘You are expected to be on call anytime, any day and anyplace or they get angry and do not offer any jobs.’    

If the Government proceeds with this derogation, agency workers should be entitled to their normal pay between assignments.    In Sweden, agency workers receive 80% of pay between assignments.  Safeguards should also be introduced to ensure agency workers are not forced to accept assignments on reduced terms and conditions and to safeguard their unfair dismissal and redundancy pay protection in practice.  
Access to employment, workplace facilities and training

The Directive includes important new rights for agency workers to improved access to permanent vacancies within user companies.  The consultation document proposes that employers should be obliged to inform agency workers of job vacancies in workplaces.  It also proposes that in redundancy situations employers should be able to redeploy directly employed staff into vacant posts before offering such posts to agency workers.   The TUC agrees with the Government’s proposals on making agency workers aware of job vacancies and proposals relating to the redeployment of staff.  Agency workers should not be required to give lengthy notice to agencies before being able to accept a permanent job.

Temp to perm fees
The Government has also recognised the need to review existing ‘temp to perm’ fee and notice arrangements which apply where a user employer decides to offer an agency worker permanent employment.  The TUC considers that agencies should only be able to recover genuine costs incurred, (e.g. training costs) from a user employer who wants to take on an agency worker directly.

Access to training

Data from the Labour Force Survey (LFS) shows that an agency worker is only half as likely to enjoy this benefit as a permanent employee.

Training:   agency v all employees

	
	All employees (per cent)
	Temporary Agency workers (per cent)

	Received job related training during past four weeks 
	15.6%
	8.2%

	Employer offers training
	39.2%
	19.0%

	Employer never offered training
	30.3%
	61.4%


Source: LFS summer 2007. 

(Note columns do not add up to 100 as exclude 'don't knows' and 'did not answers'.)

Temporary agency workers are over -represented in routine manual and white-collar occupations.   Even allowing for this, agency workers still have much less access to training than permanent employees.

The TUC has welcomed the commitments in the Government’s New Opportunities White Paper, which identified agency workers as requiring additional support on the basis that ‘all too often [they] miss out on the benefits of permanent employment – in particular additional in-work training’ (para 6.32).  The White Paper also indicated that the Government is going to build on best practice by encouraging more agencies to include training as part of their core offer for temporary workers. 

While this is welcome, the Government should also consider going beyond the aspirations of the White Paper by introducing measures to strengthen the right of agency workers to access user employers’ training programmes during assignments and agency training programmes between assignments.
 For example, consideration should be given to providing agency workers with a right to equal access to in-house training programmes, especially after a certain duration of employment with an employer.  

Workplace facilities.  The Directive includes important new rights for agency workers to workplace facilities such as workplace canteens, transport loans, and childcare.  The new UK regulations should specify that agency workers have the right to equal access to such services, unless the employer can demonstrate that it was objectively justified not to provide such services.  Employers should not be able to use the defence of financial constraints for refusing access to agency workers rights. 

Delivering fairness for agency workers in the UK
The current consultation on implementing the Directive closes on 31 July 2009.  The TAW Directive must be implemented in the UK by November 2011.  The Government have indicated that they plan to lay Regulations before the General Election, but to date, no indication has been given on when the new rights for agency workers will come into effect.  The TUC continues to press the Government to prioritise the introduction of new agency worker rights.
Alongside campaigning for equal treatment rights for agency workers, the TUC will continue to campaign for fairness at work for agency workers. This includes:

· Pressing for the reform of employment status to ensure that vulnerable workers, including agency workers, should benefit from UK employment rights.

· Pressing for the extension of licensing arrangements to all agencies, in particular in the construction, hospitality and care sectors. 

On average, temporary workers hourly earnings are around 80% of those of permanent employees. 


Source:  Labour Force Survey.  2007








A survey carried out by YouGov for the TUC in 2007 found that 56% of agency worker respondents said they did not enjoy the same holiday rights as directly employed staff.








A quarter of temporary agency workers have less than 3 months in post and so do not qualify for the new rights at point of survey (of course some may remain in the same assignment for longer than 12 weeks and would then qualify).   (LFS, October 2007)  





The TUC is seeking further information on assignment duration through its current YouGov poll.





‘The company have been wanting to employ me permanently really badly, but it is too expensive to release me from the agency.  So I am stuck in the agency rut.’  


YouGov survey 2007 
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