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DEFAULT RETIREMENT AGE

- A LEGAL PERSPECTIVE

1. Background History 
· Pre-2006, the default retirement age was largely governed by the contract of employment with potentially different retirement ages for men and for women;

· The Employment Rights Act 1996 (and the Industrial Relations Act 1971 before it) excluded employees from the right to redundancy payments and protected employees from unfair dismissal if they had reached the employer’s normal retirement age or 65 years.  At this point in time there appeared to be an expectation that employees would retire at or before the state pension retirement age;

· Many employees, in line with increasing life expectancy, now wish to continue to work past 65 and continue as long as their health permits.
2. The 2006 Regulations

· Implemented the EU Equal Treatment Framework Directive 2000;
· Came into force from 1st October 2006.  
· Was the first legislation to deal with age discrimination in employment in the UK;

· The Regulations made it unlawful to discriminate on grounds of age unless the employer could establish objective justification – uniquely applied to both direct and indirect discrimination;
· Schedule 9, paragraph 8 of the Regulations set a Default Retirement Age of 65;
· Retirement was a potentially fair reason for dismissal under Section 98(2)(ba) of the Employment Rights Act 1996
· Regulation 30(1) held that it was not unlawful to dismiss an employee who was at or over the age of 65 where the reason for dismissal was retirement.  Most employers supported the Default Retirement Age during the Government’s Consultation as they said they wished to end employees’ careers with dignity as opposed to with capability procedures;
· As long as the employer complied with the statutory procedure in Schedule 6, a dismissal of an employee at or following the age of 65 was not discriminatory or unfair;
· Schedule 6 of the Regulations involved the employer giving a minimum of six months’ (but no more than twelve months’) notice of an intention to retire and a prescribed “right to request working beyond retirement procedure” which, broadly speaking, if the employer followed any dismissal would be fair and not discriminatory;
· If the employer got the procedure wrong the dismissal could be held to be unfair but the employee would be likely to only receive limited compensation;

· The provisions were challenged by the charity Age Concern in Judicial Review proceedings.  Although the Court was critical of the default retirement age of 65 the Government won the case.  It appeared important in this case that a review of the Default Retirement Age was to take place, which was completed in February 2010;
· The Age Concern case was referred to the European Court of Justice who held that Member States could provide differences in treatment on grounds of age if they were objectively and reasonably justified by a legitimate aim e.g. employment policy, labour market or vocational training objectives and if the means of achieving that aim were appropriate and necessary;

· Statistics from Age UK in 2010 show that around 6% of people between the ages of 65 and 70 had to retire because of the Age Regulations in the three years following the introduction of the Regulations, which amounted to around 150,000 individuals.  

3. Repeal of the 2006 Regulations on 6th April 2011

· The Coalition Agreement reached by the government elected in May 2010 promised to phase out the Default Retirement Age;

· The Default Retirement Age has now been repealed by the Employment Equality (Repeal of Retirement Age Provisions) Regulations 2011.
4. Transitional Rules

· The last day by which an employer could give a retirement notice was 5th April 2011;
· An employer must give between six months’ and twelve months’ notice of retirement;
· An employee must have reached or exceeded the age of 65 by 30th September 2011;
· A dismissal for retirement given in line with the procedures where notice was given on or before 5th April 2011 is still potentially fair and not discriminatory on the grounds of age;
· Still a duty exists for employer to consider requests for the employee to work longer.  Last date for this would be 5th January 2012 if an employee had been given 12 months’ notice of intention to retire on 5th April 2011;
· In the interesting recent case of Adoyele v Compass Group (2011) UKEAT/0484/10/SM the EAT held that an employer did have a duty to consider a request for an employee who had been given notification of a retirement date, in “good faith”.  However this does not import a range of reasonableness response test.  
5. After the Transitional Rules

· An employer attempting to retire an employee after the 5th April 2011 cannot rely upon retirement as a fair reason for dismissal and it is not protected against claims of age discrimination unless the employer has a justified retirement age;
· Employers need to decide whether or not to retain a retirement age
· It may still be possibly for an employer to lawfully retire an employee at a particular age if they can justify an Employer Justified Retirement Age (“EJRA”) and can otherwise dismiss fairly.
· The ACAS guidance explains that EJRAs have been used in the past in exceptional circumstances for a retirement age under 65 where, for example, emergency services require a significant level of physical fitness or other occupations require exceptional mental and/or physical fitness such as air traffic controllers.  
6. Employers wishing to retain a Default Retirement Age

· If employers wish to retain a retirement policy they will need to show that such a policy is objectively justifiable and is a proportionate response to achieve a legitimate aim.  The ACAS guidance entitled “Working without the Default Retirement Age: Guidance for Employers” states:
· The test of objective justification is not an easy one to pass and it will be necessary to provide evidence if challenged; assertions alone will not be enough
· The Government’s consultation also stress that “it is not easy to demonstrate that a retirement age is objectively justified, so the employer should be confident that it can be objectively justified before deciding to use a retirement age”;
· The Government have also stressed, drawing on various studies, that workers up to the age of 70 are no less productive than younger workers except for in a limited range of jobs;
· The ACAS guidance advises employers, if looking to establish an EJRA to set out the reason clearly on paper and then to ask themselves whether they have good evidence to support that reason and then finally consider if there is an alternative, less or non-discriminatory way of achieving the same result.
7. Genuine Occupational Requirement as a means of justifying a Default Retirement Age
· In limited circumstances there is no age discrimination if age is a genuine occupational requirement;
· Under Schedule 9, paragraph 1 of the EA 2010, Age is recognised a genuine occupational requirement in certain circumstances;
· For example, in case of Wolf v Stadt Frankfurt am Main 2010 [2010] All ER (EC) 939 the European Court of Justice held that a German law which restricted applications to the fire service to those under the age of 30 years of age could be justified on the basis that the German Government had adduced unchallenged evidence that “high physical capacities” was a genuine occupational requirement which very few individuals under the age of 45 possessed;
· However, in United Kingdom case of Baker v National Air Travel Services (2009) ET Case Number 2203501/2007 the Employment Tribunal held that the age bar of 36 for the recruitment of air traffic controllers was not justified. The Employment Tribunal pointed out that the employer had not adduced evidence that accreditation had been withdrawn due to an age-related decline in performance nor had there been evidence to show that there were safety risks due to increasing age.  The employer had made these arguments based on supposition rather than hard evidence.
8. Workforce Planning as a means of justifying a Default Retirement Age

· Workforce planning as a reason for justifying a Default Retirement Age can mean the provision of a target date against which employers and employees can plan work and retirement, the prevention of job blocking and encouraging employees to save for retirement;
· In Petersen v Berufungsausschuss fus Zahnartze fur den Bezirk Westfalen-Lippe [2010] IRLR 254 the ECJ held that a German law setting a maximum age of 68 for dentists to be accredited to work in the German NHS was lawful to allow younger dentists the opportunity of working;
· Seldon v Clarkson Wright & Jakes [2010] EWCA Civ 89
· Mr Seldon was a partner in a solicitors firm where he was required by the partnership deed to resign at 65.  Mr Seldon alleged this was age discrimination.  The firm alleged that its retirement policy pursued legitimate aims such as ensuring associates were given the opportunity to become partners, facilitating workforce planning and limiting the need to expel partners by way of capability/performance management and therefore maintaining congeniality;
· Mr Seldon sought to argue before the Court of Appeal the firm could not rely upon its own internal business aims as a way of justification but any justification needed to be in respect of social policy or public interest considerations;
· Mr Seldon was unsuccessful.  The Court held that the intended aim of producing a happy workforce was legitimate as was the aim of allowing people to retire with dignity and without the need for performance management/capability proceedings;
· Important element in this case was that the partnership agreement in Seldon was not imposed upon Mr Seldon but rather had been set following an agreement between the parties who were on an equal footing;
· However, the Court of Appeal referred to the fact, that at the time of this case, 65 was the default retirement age and therefore the removal of the default retirement age now may make if more difficult to justify 65 as a cut off as will the fact that the state pension age is to increase to 66 in 2020;
· Mr Seldon has however been granted permission to appeal to the Supreme Court.  The Supreme Court are likely to consider a number of issues including what types of issue are legitimate aims and whether they need to be social policy aims.
9. Cost as a means of justifying a Default Retirement Age

· The traditional approach in respect of cost, is that for an employer to use this as justification it must be “cost-plus some other factor” as stated in the case of Cross v British Airways plc [2005] IRLR 43;
· A number of equal pay cases however suggested that cost could potentially objectively justify discriminatory treatment on its own;
· However, in the case of Woodcock v Cumbria PCT [2011] IRLR 119 the President of the Employment Appeal Tribunal made comments to the effect that he doubted that there was a principle that meant that cost considerations along could never on their own justify direct age discrimination.
10. Career Progression as a means of justifying a Default Retirement Age

· Martin and others v Professional Game Match Officials Limited [2010] ET Case Number 2802438/2009.  Assistant football referees claimed that the retirement age of 48 was not a proportionate means of achieving the legitimate aim of ensuring career progression and opportunities.  The Employment Tribunal upheld the Claimants’ claims on the basis that the employer could have achieved the aim by less discriminatory means by, for example, conducting objective fitness and competency tests and removing the referees with the lowest scores.
11. Equality Act 2010
· Section 4 states the protected characteristics protected under the EA 2010 which include Age;
· Section 13 prohibits Direct Discrimination in relation to all protected characteristics including Age.  Confirms that it is still possible to justify direct Age Discrimination;
· Section 13(1) - A person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less favourably than A treats or would treat other”;
· Section 13(2) – If the protected characteristic is age, A does not discriminate against B if A can show A’s treatment of B to be a proportionate means of achieving a legitimate aim – this is the test of justification.
· Section 19 prohibits Indirect Discrimination;
· Section 19(2) - A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is discriminatory in relation to a relevant protected characteristic of B’s;
· Section 19(2) - A provision, criterion or practice is discriminatory in relation to a relevant protected characteristic if it puts or would put B, and other persons sharing B’s characteristic, at a particular advantage compared with persons who do not share that characteristic, and A cannot show it to be a proportionate means of achieving a legitimate aim.
· Section 39 prohibits discrimination against Discrimination of Employees and Applicants. 
12. Group Insured Benefits 
· The Equality Act exempts from age discrimination, group insured benefits in relation to insurance or “a related financial service”, such as private medical insurance, income protection, sickness and accident insurance, in order to stop employers from withdrawing these benefits from the entire workforce due to having to provide the benefits to those over 65, under Schedule 9 paragraphs 14(1) and 14(2) EA 2010;
· Therefore, for example, life insurance or permanent health insurance can lawfully not be provided to those over the age of 65 or the state pensionable age, which is greater, or stopped when employees reach 65 or the state pensionable age.  This does not apply to share schemes or to occupational pension schemes;
· The strange result may be that it is actually cheaper for an employer to employ a 66 year old than a 65 year old if the 65 year old would be in receipt of potentially costly benefits paid for by the employer;
· Under Section 14(3) EA 2010 this only relates to insurance provided between the employer and another person or where the employer’s business includes the provision of the insurance of financial services in question.  This will therefore exclude some very large employers who provide self-insured benefits.
13. Employment Rights Act 1996 and unfair dismissal
· Retirement has now been removed from Section 98(2) which contains the potentially fair reasons for dismissal;
· There is now no upper age limit for employees to bring claims for unfair dismissal.
14. Dismissals for capability in respect of alleged age related decline
· Therefore it is likely that employers will have to invoke capability/performance management procedures more often in relation to employees who are seen to be getting towards the end of their careers, or dismiss on the basis of a justified retirement age;
· Capability is defined under Section 98(3)(a) ERA 1996 as “capability assessed by reference to skill, aptitude, health or any other physical or mental quality”;
· Capability dismissals can be difficult and an employer may need to show:
· That a reasonable procedure has been followed including potentially giving an employee fair warning of capability issues, performance management reviews and performance improvement plans;
· That they have provided the employee with sufficient support and potentially training to meet the employer’s requirements;
· That it has treated the decision to dismiss as the last resort.
· Employers may need to show actual evidence of a decline in an employee’s capability including examples or work and any complaints from other employees, clients or customers in respect of specific duties;
· Larger employers are likely to be held to a higher standard than smaller employers.  The reasonableness test under Section 98(4)(a) ERA 1996 refers to the “size and administrative resources of the employer’s undertaking”.  Larger employers may be expected to investigate the possibility of alternative employment;
· ACAS guidance suggests that employers should set targets and standards for employees which need not be identical but should not be different for reasons of age or in respect of other protected characteristics unless this can be justified.  Such standards and targets need to be communicated to employees;
· The key from an employer’s perspective is ensuring good performance management applied across the board, not just to older employees.
15. Dismissals where an employer has a justified retirement age
· Even if employer has a justified retirement age it will still have to show that a dismissal was fair in all the circumstances under the normal reasonableness test;
· Since retirement is no longer a fair reason for dismissal, dismissal for a justified retirement age will potentially amount to dismissal for “some other substantial reason”.  
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