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CHANGES TO  ANNUAL HOLIDAY ENTITLEMENTS from 1st APRIL 2009
The Working Time Regulations 1998 were amended from 1st October 2007 to extend the statutory minimum holiday entitlement from 4 weeks to 5.6 weeks and the additional 1.6 weeks annual leave would be implemented in two phases.  The main aim of the legislation is to prevent the practice of including current 8 days bank holidays in the minimum annual holiday entitlement. 
The second phase of this two-part rise in statutory minimum holiday entitlement came into effect from 1st April 2009. The result of this will mean that workers will see an increase from 4.8 weeks to 5.6 weeks or 24 to 28 days and this is capped at 28 days
From 1 October 2007
Holiday entitlement was extended from 4 weeks to 4.8 



weeks: therefore all workers should now have to 24 




days annual leave for a worker working a 5 day week

From 1 April 2009

Holiday entitlement to be extended from 4.8 weeks to 5.6 



weeks: from 24 to 28 days for a worker working a 5 day 



week.

KEY POINTS

· There is no legal entitlement or statutory right to time off for bank and public holidays, this will depend on your contract. Instead, the paid annual leave entitlement is being increased so that all workers (including agency workers) will be entitled to a statutory minimum of 28 days paid annual leave 

· Existing workers will not have to work for a qualifying period to benefit from this increase.

· New workers will be entitled to the increased entitlement in full as soon as they start work. 

· Paid time off for Bank and Public Holidays may be included in the 28 days

· Part time workers will receive pro rata annual leave

· The extra 1.6 weeks is treated as additional annual leave 

· Carry over is allowed provided 4 weeks leave is taken and only the additional leave is carried over

· Payment in lieu is only allowed until 1 April 2009 provided 4 weeks leave is taken. 

· Workers on maternity/ paternity/ adoption leave continue to accrue statutory paid holiday. 
· These Regulations do not affect any premium pay which is a contractual issue
The most common knock on effect of implementing these changes has been a move away from paying bank holidays premiums especially in low paying sectors. In other sectors there has been little impact as many companies already offer 20 days annual leave plus paid bank holidays. However this latest change to 28 days may have a greater impact.  

Some Frequently Asked Questions

Who is covered by these changes?
This will apply to all workers, including agency workers in England, Wales and Scotland and will have the same territorial coverage as the current Working Time Regulations.  

Does the additional holiday entitlement include time off for bank holidays?

Yes. but time off for bank holidays can be counted against the amended annual holiday entitlement as the new limits have increased by the number of bank holidays. So if you already get 5.6 weeks' leave plus paid time off for bank holidays, your holiday entitlement need not change.  

What about part-timers?
Part-time workers have a pro-rata entitlement. For example, if someone usually works 3 days a week, a week's holiday will be 3 days. These workers should be currently entitled to 14.4 days (4.8 weeks multiplied by 3) and from 1 April 2009 this will increase to 16.8 days (5.6 weeks multiplied by 3). This may be rounded up to the nearest half day or full day by agreement.  

What about atypical workers?
GMB highlighted the problems for workers not working standard 5 day weeks and those that had atypical work patterns; seasonal workers, term time workers, irregular shifts etc.  An example is that if you work a 5.5-day week you will be entitled to 28 days paid annual leave (not 30.8). There are some examples on the DTI(BERR) Website. 
Shiftworkers

If you are a shift worker your leave is calculated by using an average of your shifts over a 17 week period. For example:

If you always work four 12 hour shifts, followed by four days off then the average working week is three-and-a-half 12 hour shifts. So 4.8 weeks’ holiday is 4.8 x 3.5 = 16.8 12 hour shifts (rising to 5.6 weeks from 1 April 2009 or 5.6 x 3.5 = 19.6 12 hour shifts).

Term-time workers

If you only work term-time your holiday arrangements will depend on your contract of employment. If you work a reduced number of weeks during the year, you accrue a pro-rata entitlement to paid leave.  You need to calculate how many hours a week you work on average over the whole year, then multiply this by the holiday allowance.

For example:

Step 1. Multiply your weekly contracted hours by the number of weeks you work:
If your contract is for 40 hours a week for 40 weeks of the year, 40 x 40 = 1,600 working hours for the year (or 33.9 hours a week averaged over 47.2 weeks of the year)

Step 2. Multiply your average working week by the holiday allowance:
33.9 x 4.8 = 162.72 working hours holiday allowance a year.
From 1 April 2009 the calculation changes to 5.6 weeks x 34.48 hours a week (over 46.4 weeks of the year) = 193.09 hours holiday for the year.

Step 3. If you want to convert this into holiday days, then divide again by the number of hours per day that you work.

If you work your full 1,600 hours and take your holiday at other times, you accrue holiday on the whole 1,600 hours = 162.72 hours.  If you take your holiday during term-time, the 162.72 hours is treated as part of the 1,600 hours, ie 1,600 – 162.72 = 1,437.28 hours. So you actually work 1,437.28 hours and take 162.72 hours holiday = 1,600 hours in total.

Can entitlements be rounded up or down?
If your new entitlement includes part days (for example 11.2 days for someone working 2 days a week), you will need to ask your employer how they will treat these.  An employer may choose to round this up to the nearest full day but they are unable to round down to nearest full day.  An option may be where your employer might suggest you take a full day’s leave and just get paid for the part day you are owed; the part day could be taken off a day’s shift, so you leave early or come in late; or the part day could be carried over to your next holiday year.

How is this handled when calculating average weekly hours?

The additional holiday (ie over and above 4 weeks) will not be excluded from the calculation of average weekly working hours under the Working Time Regulations. 

What if I already get more than 28 days annual leave?

If your company already gives at least 28 days paid annual leave (including or excluding bank holidays) your holiday entitlement will not change and these Amended Regulations will not apply to you. According to the Regulations, your company has qualified for an incentive or exclusion. 

What happens if your holiday year begins before 1 April?
This is a complicated area as the implementation date may not co-incide with an employers leave year.  Additional holiday entitlement should be calculated by multiplying the proportion of the holiday year left to run by the additional holiday entitlement due from 1 April.. In brief, statutory holiday entitlement for a worker whose leave year does not run from 31 March to 1 April will be calculated on a pro-rata basis. For example, for a leave year running 1 January to 31 December, workers will get nine months' worth of the extra entitlement, ie, an extra 0.6 weeks (three days). Note that the increase in statutory holiday entitlement may not now - after 1 April 2009 - be replaced by a payment in lieu. There is an online calculator on the BERR (DTI) website to assist employers and employees see what they are entitled to
Can an employer provide payment in lieu?

GMB were concerned that employers should not be able to buy back the holiday increase as they should be taken as rest days and employees could be pressurised into buyouts.   

As a transitional measure, the Government allowed employers to “buy out” the additional leave entitlement (the four extra days) introduced from October 2007 until 1st April 2009.  
After 1st April 2009 payment in lieu cannot be provided for anything less than 5.6 weeks.  There are different rules that apply to staff who are leaving. All part-time workers will be entitled to the extra holidays pro-rata.  However, employers who offer more than the 5.6 weeks days minimum will still be able to offer payment in lieu on anything above the statutory minimum after April 2009 

What can I carry holiday over?

If you don't take all of your holiday entitlement in your holiday year, your employer may allow you to carry over the left over days to the next holiday year.  You must take at least 4 weeks’ holiday (20 days), so only holiday on top of this (including the new extra days) can be carried over, by agreement and it should be taken by the end of the next leave year.  You do not have a right to carry leave over.

What about service related holidays?

It will be for an employer to agree with their staff what impact this increase will have on any agreed service related holiday (e.g where you are given extra days when you have been with a company for 5 years). All staff must receive the equivalent of 24 days from 1 October 2007 and then the equivalent of 28 days from 1 April 2009.

What about workers on long-term sick leave?
The long-standing issues in relation to this area of the law has, to an extent, been resolved by the recent European Court of Justice (ECJ) decision in Stringer v HMRC.  in January 2009, the ECJ held that: 

· A worker on sick leave accrues annual leave despite not working. 

· It is for member states to decide whether a worker can take their annual leave during a period of sick leave. 

· At the end of a leave year, a worker on sick leave who has been prevented from taking annual leave must be allowed to carry it (all) over and take it at a later date (or if employment ends, be paid in lieu of it). 

· The right to be paid in lieu of accrued holiday on termination applies even if the worker has been on sick leave for the whole or part of the leave year. 

The ruling said that under the European Working Time Directive, workers have a "right to a minimum period of paid annual leave" and "A worker does not lose his right to paid annual leave which he has been unable to exercise because of sickness. He must be compensated for his annual leave not taken". The issue is now with the House of Lords.   
The verdict clears up years of dispute over whether holiday rights accrued are lost after prolonged illness. Although this judgment means that holiday will now be automatically built up during sickness, the ruling effectively applies only to those off for extended periods who are not able to take their annual entitlement over the year. The verdict applies only to the 20 days annual leave required by law under the EU working time directive, so someone off sick for two years would be entitled to 40 days holiday, plus public holidays. But the UK statutory minimum holiday allowance is now 28 days so the House of Lords will have to now decide whether to extend the benefit accordingly. 
BANK HOLIDAY WORKING

There is currently no legal entitlement to paid leave for bank and public holidays, but from 1 October 2007, statutory annual leave entitlements will be increased to provide for the equivalent paid time off. 

If you work on a bank or public holiday, there is no automatic right to an enhanced pay rate. What you get paid depends on your contract of employment.

PART TIME WORKERS & BANK HOLIDAYS
The position of part time workers in relation to public holidays and bank holidays is not always clear.   Under the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000, a part-time worker should not be treated less favourably than a comparable full-time worker in relation to terms and conditions of employment, including holiday. Part-time workers are thus entitled to the same paid holiday as equivalent full-timers, but on a pro rata basis. 
The advice from BERR is that in order to comply with the law, an employer must treat part-time workers as favourably as they treat full time workers. In some circumstances it may be enough simply to give workers a paid day off if their day of work happens to coincide with the public holiday, without giving time off in lieu to those who would not ordinarily work on that day. This may produce a fair result, for example where a shift system means that full-time and part-time workers are equally likely to be scheduled to work on a public holiday. 
However, difficulties can arise, where workers work fixed days each week as most bank and public holidays fall on a Monday. If workers are entitled to only those bank holidays that fall on a normal working day, a part-time worker who does not normally work on a Monday will be worse off than a full-time worker who does. In such cases, it may be necessary to remove the disadvantage suffered by those staff who do not receive particular days off as a result of their particular working pattern by giving all workers a pro rata entitlement of days off in lieu according to the number of hours they work.

CHECKLIST

· Look at your current contract of employment and check whether Bank Holidays are in addition or included in annual leave entitlement.

· Ensure that you have the equivalent of a minimum of 5.6 weeks annual leave.

· If your leave year is around March/ April, there may be problems around Easter. Ask your employer how this is to be handled

· Ensure that your employer notifies all staff in writing of any increase in holiday entitlement through a letter or by a statement on pay slips.

· Check how your employer will handle part days

· Check what the policy is for unused holiday entitlement
FURTHER INFORMATION

DBERR (formerly the DTI) have issued detailed guidance, frequently asked questions and an online calculator.  

FREQUENTLY ASKED QUESTIONS & READY RECKONER 

 www.berr.gov.uk/employment/holidays/index.html

INFORMATION FOR EMPLOYEES

www.direct.gov.uk/en/Employment/Employees/Timeoffandholidays/index.htm
XPERTHR-  Nominated GMB officers have access to this system through their Regional Office  
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